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OPINION

Theplaintiff, Carolyn Jean Gamble, brought thisaction on her behalf, prose, andaso
on behalf of the Estate of the Deceased, George Gamble, al'so pro se, alleging that Mr. Gambledied
asaresult of the negligence of the defendants, and al so made all egations of fraud, misrepresentation
and breach of contract.

Plaintiff alleged that defendant, Dr. Perra, recommended that her husband enter
hospice care with the Baptist Hospital at Hillcrest West in Knoxville, and that her husband was
admitted. She alleged that her husband could have lived longer, but for his lack of treatment by
defendants. Plaintiff further alleged that her husband was admitted to Baptist Hospital from Hospice
at 4:00 p.m. on October 21, 2004 with adiagnosis of pneumonia, which was | eft untreated, and he
untimely died at 9:30 p.m. that evening. Further that he shouldn’t have been admitted to the
hospital’ s hospice floor, and that defendants Townsend and Perra breached their contract with her
by alowing DNR Hospice orders to be put in her husband’s record without her knowledge or
permission. Shealleged that she met with Dr. Alexander after her husband’ sdeath, and that hetold
her he put Mr. Gamble on Roxonal to “put him out of hismisery”, and the doctor added that “ most
people thank me for what | do”. Plaintiff also attached to her Complaint her husband’' s hospice
record. Thisrecord contains an account by Dr. Hughes, who reported that he went in at 9:30 to
examine Mr. Gamble and noticed his breathing was very slow, and reported that he ordered Narcan
and was going to attempt to administer the same, but Gamble died. He concluded that “ becausethe
patient was a hospi ce patient, no attempt to do a cardiopulmonary resuscitation was made.”

Dr. Hughes' filed an Answer and denied any negligence or liability, but admitted that
narcotics overdose was listed as a possible diagnosis on the discharge summary, and that he also
noted that “because the patient was a hospice patient, no attempt to do a cardiopulmonary
resuscitation wasmade.” He also stated that he always acted within the recognized standard of care
in histreatment of Mr. Gamble.

Dr. Hughesfiled a Motion for Summary Judgment, asserting there was no genuine
issueof material fact, and that thetreatment he gaveto the Decedent was consi stent with the standard
of care. Hughes attached his own Affidavit, wherein he stated that he was a licensed medicine
hospitalist physician, that he had been practicing since 2001, and that he was board certified in
internal medicine. Hestated that based upon his education, training, and experience, hewasfamiliar
withthe standard of carefor internistspracticing in Knoxville, and further, that hewas of the opinion
that CPR would have been futile, given Decedent’ s condition, and that the wife was present in the
room at the time, and did not request that CPR be done. He concluded by stating that in his
professional opinion, he had provided Decedent with care consistent with the standard of carein that
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community, and did nothing to contribute to the patient’ s death.

At that juncture, the Trial Court dismissed JamesWorden, Medical Examiner for the
Baptist Hospital, because the Complaint failed to state aclaim.*

Baptist Hospital of East Tennessee, Inc., alsofiled aMotion for Summary Judgment,
attaching the Affidavit of Wanda Martin, RN. She stated that based upon her experience, she was
familiar with the appropriate standard of carefor nursesand hospitalsin Knox County. Further that
she had reviewed the recordsfrom Baptist, aswell asDr. Hughes' affidavit, and in her professional
opinion Mr. Gamble received appropriate nursing and hospital care while at Baptist, and that
appropriate nursing assessmentswere performed and documented, physician orderswere duly noted
and carried out, and appropriate and timely communication with the physician wasmade. Shestated
that Mr. Gamble received care that was consistent with the standard of care in that community.

Nurse Townsend filed a Motion for Summary Judgment, asserting there was no
contract between her and the Gambles, that there was no DNR order in effect, and that all
conversations she had with the plaintiff occurred more than ayear prior to the filing of the lawsuit.
She filed a Rule 56.03 Statement, which asserted that on October 21, 2004, neither decedent’s
hospice records nor his records from Hillcrest contained a DNR order. She further stated that she
did not provide any care for Mr. Gamble, was not a party to any agreement with plaintiff, and that
the care provided by hospice was appropriate and comported with the standard of care, and aso
stated that the hospice care did not contribute to the death.

Dr. Alexander filed a Motion for Summary Judgment, and an Affidavit. In his
Affidavit, Dr. Alexander stated that hewasan MD, board-certified in internal medicine, and that he
practiced at Hillcrest West. Dr. Alexander stated that he was familiar with the standard of carefor
aninternist practicing in ahospicein Knox County. Dr. Alexander stated that he had reviewed Mr.
Gamble’'s medical records, and that Mr. Gamble was admitted to Hillcrest West on October 18,
2004, for decubitiswounds dueto hisimmobility. Dr. Alexander testified that he got acall from the
nurse who told him that Mr. Gamble needed pain medicine for his discomfort, so he prescribed
Roxanol and MS Contin. Dr. Alexander testified that |ater that day, he personally examined Mr.
Gamble and assessed his pain control. Dr. Alexander testified that Mr. Gamble was transferred to
Baptist Hospital on October 21, 2004, and he was no longer involved in his care. Dr. Alexander
opined that he complied with the standard of carein histreatment of Mr. Gamble, and that nothing
he did contributed to his death. Dr. Alexander aso filed a Statement of Undisputed Facts.

Dr. Perra filed a Motion to Dismiss and/or for Summary Judgment, and filed a
Statement of Undisputed Facts. Dr. Perra, in her Affidavit, stated that she was familiar with the
standard of carefor internal medicinein Knoxville, and shefirst saw Mr. Gamble asapatient on July

"Worden, in his Motion to Dismiss, had asserted that the Complaint failed to state aclaim,
because there was no allegations against him contained in the body of the Complaint, even though
he was named as a defendant in this action.

-3



26, 2002, and that he already had a DNR in effect when he came to her. She stated that she
discussed the DNR with him in August of 2003, after she evaluated him and found him competent
to understand, and that he confirmed his wishes, so she continued to list this instruction on his
record. She concluded by stating that she had always complied with the standard of care.

Hillcrest Medical Nursing Institute, Inc., asofiled aMotion for Summary Judgment,
along with supporting affidavits.

TheTria Court entered an Order, which stated that ahearing washeld on the pending
summary judgment motions, and plaintiff filed responses to the defendants' various motions, but
filed no affidavits or documentation in support of her responses. The Tria Court then entered an
Order and Final Judgment on April 19, 2006, granting summary judgment to all defendants, and
dismissed plaintiff’ sclaims, based on thefact that plaintiff failed to file appropriate responsesto the
motions for summary judgment. The Court attached the hearing transcript to its Order, and the
transcript reflects that the Court once again explained to plaintiff that she had to have expert proof
to show medical negligence accordingtotheMedical Malpractice Act, and that her failureto provide
the same was the reason he had to grant the summary judgment.

Plaintiff has appealed and rai ses these issues:
1. Whether the Trial Court erred in dismissing Dr. Worden as a defendant?

2. Whether the Trial Court erred in granting summary judgment to the
remaining defendants?

The Trial Court entered an Order of Dismissal as to Dr. Worden, which stated that
based on a review of the entire record, including the second amendment to the Complaint, the
plaintiff failed to state aclaim upon which relief could be granted asto Worden. However, plaintiff
assertsthiswaserror, dueto thefact that Worden wasthe medical examiner for Baptist Hospice and
signed Mr. Gambl€e' s records from Baptist Hospice, which she alleges were falsified or erroneous.

Our standard of review asto the granting of amotion to dismissis set forth in Stein
v. Davidson Hotel Co., 945 SW.2d 714, 716 (Tenn. 1997), wherein the Supreme Court explained:

A Rule12.02(6), Tenn. R. Civ. P., motion to dismissfor failureto state aclaim upon
which relief can be granted tests only the legal sufficiency of the complaint, not the
strength of a plaintiff's proof. Such a motion admits the truth of all relevant and
material averments contained in the complaint, but asserts that such facts do not
constitute a cause of action. In considering a motion to dismiss, courts should
construe the complaint liberally in favor of the plaintiff, taking all allegations of fact
as true, and deny the motion unless it appears that the plaintiff can prove no set of
facts in support of her claim that would entitle her to relief.  In considering this
appeal from the trial court's grant of the defendant’'s motion to dismiss, we take all
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allegations of fact in the plaintiff's complaint as true, and review the lower courts
legal conclusions de novo with no presumption of correctness.

(Citations omitted).

Thus, in thisinstance we must take al alegations of fact in the Complaint as true,
and review the Trial Court’slegal conclusion de novo, with no presumption of correctness.

A review of the Complaint demonstratesthat plaintiff madeno allegationsagainst Dr.
Worden whatsoever. She explains in her Brief that she is relying on the doctrine of respondeat
superior, and the fact that Worden signed off on medical records which she alleged to be falsified
and erroneous. The Complaint, however, does not contain any such allegations, and the Trial Court
correctly ruled that the Complaint was insufficient to state a claim upon which relief could be
granted regarding Dr. Worden. We affirmthe Trial Court’ sdismissal of the action against Worden.

Plaintiff asserts that summary judgment was improperly granted to the remaining
defendants, but as our Supreme Court has explained:

The cases construing Tenn.R.Civ.P. 56 make clear that the summary judgment
process is designed to provide a quick, inexpensive means of concluding cases, in
whole or in part, upon issues as to which there is no genuine dispute regarding
materia facts. The summary judgment procedure was implemented to enable the
courts to pierce the pleadings to determine whether the case justifies the time and
expense of atrial. Consequently, a motion for summary judgment goes directly to
the merits of thelitigation, and a party faced with such a motion may neither ignore
it nor treat it lightly. This is particularly true since summary judgment is not a
disfavored procedural shortcut but rather an important vehicle for concluding cases
that can and should be resolved on legal issues alone.

* k% %

Onceit is shown by the moving party that there is no genuine issue of
materia fact, the nonmoving party must then demonstrate, by affidavits or
discovery materials, that there is a genuine, material fact dispute to warrant
atria. Inthisregard, Rule 56.05 provides that the nonmoving party
cannot ssmply rely upon his pleadings but must set forth specific facts
showing that there is a genuine issue of material fact for trial. "If he does
not so respond, summary judgment ... shall be entered against him."

Byrd v. Hall, 847 SW.2d 208, 210 (Tenn. 1993)(citations omitted).

Inthis case, defendantsmoved for summary judgment, and each attached an affidavit



negating the elements of plaintiff’sclaims?, and showing that there was no genuineissue of material
fact. The burden then shifted to plaintiff to produce affidavits, depositions, or other materials to
show that there was a genuine issue of disputed material fact, which she failed to do.

Plaintiff’ sclaimsregarding breach of contract, misrepresentation, etc., did not require
expert proof, yet plaintiff failed to file any affidavits (her own or otherwise) showing there was an
issue regarding these claims. Asthis Court has previously stated:

It is now commonplace for defendants in medical malpractice cases to file motions
for summary judgment to test the strength of their adversary's case. These motions
are generaly supported by the defendant's own affidavit stating that, in their
professional opinion, their actions neither violated the applicable standard of
professional practice nor caused the complained-of injury. Affidavits of this sort
effectively negate the all egations of negligencein the plaintiff's complaint and force
the plaintiff to demonstrate the existence of a genuine, material factual dispute that
warrants atrial.

Plaintiffs confronted by these summary judgment motions have several options.
Frequently, since most of these motions are filed before much discovery has
occurred, the only practical option is to file an expert affidavit contradicting the
assertionsinthedefendant'saffidavit. Plaintiffswho areunableto producetheir own
opposing expert affidavit facealmost certain dismissal of their complaint becausethe
defendant has effectively negated an essential element of their case. Without an
opposing expert affidavit, the plaintiff cannot demonstrate the existence of agenuine
factual dispute regarding whether the defendant breached the applicable standard of
professional practice.

Hessmer v. Miranda, 138 SW.3d 241, 244 (Tenn. Ct. App. 2003)(citations omitted).
Plaintiff failed to file an affidavit from an expert to establish a genuine issue of
material fact regarding her claims of malpractice, and she failed to file any affidavitsto establish a

genuine issue for trial regarding her other conclusory claims.

We affirm the Judgment of the Trial Court and remand, with the cost of the appeal
assessed to Carolyn Jean Gamble.

2 Theonly claimwhich plaintiff madein her Complaint that was not addressed washer claim
that Baptist Hospice billed her insuranceincorrectly for daily care, when they only cameto her home
2-3 days per week. Thiswas not addressed by Townsend' s Affidavit, but it was also not brought up
again by the plaintiff either inthetrial court nor this Court. Thisspecific claim was never addressed
by thetrial court, but plaintiff also did not raiseit asan issue on appeal. Thus, plaintiff waived this
issue on appeal.
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